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TABLE. QE. AUTHORITIES

CASES CITED

S-taifi. 2_ Lovell. 3 Utah Adv. Rep. 3 (1999)
Stale. 3L^ Vessevr slip opinion 950820-CA (Utah October 22,
1998)

STATUTES CITED

Utah Code Ann. ss. 76-5-402.1 (1995)
Utah Code Ann. ss. 78-2-2(3)(i)
Utah Code Ann. ss. 78-2a-3(2)(k)

STATEMENT QE. JURISDICTION

The Utah Supreme Court initially had jurisdiction over
this appeal persuant to Utah Code Ann. ss. 78-2-2(3) (i) .
However, by order of said Court, the appeal was "poured-over"
to the Utah Court of Appeals persuant to Utah Code Ann. ss.
78-2a-3(2)(k). The Utah Court of Appeals has jurisdiction
over this appeal persuant to Utah Code Ann. ss. 78-2a3(2)(k).

STATEMEHT Q£ ISSUES. L STAHDARD OR. REYIEW

1. Did the trial court err in confining its decision to
the events that transpired between the appointment of counsel
for defendant on February 3, 1995 and defendant's first
request for a change of counsel on February 16, 1995?
2. Did the trial court err in not considering the
actions and failure to act of defendant's counsel in
investigation, preparation and conduct of the trial?
3. Did the trial court err in its failure to apprehend
the instructions of the Court of Appeals to the effect that
the case was remanded to the trial court "to hold a hearing
to determine the validity of defendant's complaints." State
3L-. Vesseyr slip opinion 950820-CA (Utah App. October 22,
1998) pp. 09-10.

DETERMINATIVE AUTHORITY

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES

Sixth Amendment to the United States Constitution
Utah Constitution Articles 1 & 2
Utah Statutes as cited

3

STATEMENT QE. THE. CASE.

1. February 2, 1995, defendant was charged with one
count of rape of a child, a first degree felony, in violation
of Utah Code Ann. ss. 76-5-402.1 (1995).
2. February 3, 1995, Douglas D. Terry was appointed as
counsel for defendant.
3. February 10, 1995, following a preliminary hearing,
defendant was bound over for trial.
4. February 16, 1995, defendant filed a written request
for substitution of his court appointed counsel. The trial
court summarily denied defendant's request the same day.
5. After a two day jury trial held May 15 & 16, 1995,
defendant was found guilty and sentenced on August 16, 1995,
to a term of 15 years-to-life.
6. Defendant appealed and the appeal was "poured-over"
to the Court of Appeals on November 7, 1995.
7. October 22, 1998, the Court of Appeals issued its
decision, reversed defendant's conviction and remanded

the

case to the trial court to hold a hearing to determine the
validity of defendant's complaints.
8. May 3 & 18, 1999, the trial court conducted an
evidentiary hearing persuant to the Court of Appeals
decision. At the conclusion of the hearing the trial court
made its order denying defendant relief and re-initiating
defendant's judgement of conviction. Thereafter, defendant
4

filed the instant appeal.

STATEMENT OF THE FACTS

1. On February 2, 1995, an information was filed in the
Washington County Fifth District Court charging defendant
with one count of rape of a child, allegedly occurring on
December 31, 1994. (R. 1, Information.)
2. On February 10, 1995, defendant appeared with court
appointed counsel, Douglas D. Terry, at a preliminary
hearing. (R. 102, Reporters Preliminary Hearing

Transcript.)

3. On February 16, 1995, defendant filed a pro-se
motion, in the form of a letter, requesting the trial court
grant a change of counsel, in that there was a "conflict of
interest" and that, inter a lia, counsel:

"refuses evidence I have brought forth to
his attention for the defense of my case."
Defendant's motion was denied without any inquiry by the
trial court to better determine the nature and seriousness of
defendant's complaints.
4. Defendant, represented by appointed trial counsel,
Douglas D. Terry, was tried before a jury on May 15 & 16,
1995. (R. 162, Reporters Trial Transcript, Vol. I & II.)
Defendant was found guilty of the alleged crime on May
16, 1995, by jury verdict, which was then entered in this
case.
5

5. On August 16, 1995, defendant was sentenced, due to
an inaccurate and incomplete P.S.I, s recommendation, to 15
years-to-1ife in the Utah State Prison system, ordered to pay
$37,000.00 in restitution and a fine and surcharge totaling
$18,000.00, including victim reparation. (R. 76-79.)
6. On September 5, 1995, A Notice of Appeal was filed
with the trial court. (R. 85.) The Utah Court of Appeals made
its final determination on that appeal on October 2 2 , 1998,
wherein it overturned

the initial conviction and remanded

case back to the trial court for an evidentiary

the

hearing.

7. On May 3 & 18, 1999, an evidentiary hearing was held
and the trial court reinstated the original conviction and
sentence, despite the evidence provided in accordance with
the instructions of the Utah Court of Appeals and defendant
was again denied a new trial.
8. On June 2, 1999, after receiving notification of the
signing of the court's ruling of May 18, 1999, signed May 28,
1999, defendant filed his first Notice of Appeal which was
subsequently followed by another Notice of Appeal filed on
June 14, 1999.

SUMMARY OF ARGUMENTS

1.

Did the trial court err
in confining its
decision to the events that transpired
between the appointment of counsel for
defendant on February 3, 1995 and defendant s
first request for a change of counsel on
February 16, 1995?
6

The trial court in its decision states that, "At the
time defendant requested a change of counsel on February 16,
1995, or

thereafter, the defendant has failed to show any

conflict of interest, a (sic) any breakdown in communication,
or any irreconcilable conflict which led to an apparent
unjust verdict, or any other good cause that would

require

the appointment of new counsel."
This is not a case in which defendant alleges a conflict
of interest on the part of appointed counsel.
Defendant, early on came to the conclusion that appointed
counsel, Mr. Terry, was not following up on questioning of
witnesses or

obtaining information necessary for an adequate

defense. It is true that many of the failures to investigate
this matter occurred after February 16, 1995, but those
failures only demonstrate the accuracy of defendant s
concerns about Mr. Terry.
The trial court refused to entertain and consider those
failures that occurred after February 16, 1995, and they

are

inextricably bound up in defendant s proof that his concerns
were real.

2.

Did the trial court err in not considering
the actions or failure to act of defendant's
counsel in investigation, preparation and
conduct of the trial 7

The trial court states at p. 147 of the transcript of
the hearing, "As to an irreconcilable conflict the record in
7

this matter does not show an irreconcilable conflict. It
shows a deminimus conflict, if any, in the time period in
question between the 3rcj. of February 1995 and the 16tJl °"f
February 1995."
This clearly demonstrates that the trial court ignored the
considerable amount of evidence presented at the hearing of
Mr. Terry s failure to investigate, prepare for and conduct
the trial adequately and effectively.

3.

Did the trial court &rr in its failure to
apprehend the instructions of the? Court of
Appeals to the effect that the case was
remanded to the trial court "to determine
the validity of defendant's comp L a m t s . "
State v. Vessey, slip opinion 950B20-CA
(Utah App. October 2 2 , 1998.)

It is clear that the Court of Appeals intended that the
trial court do more than merely consider the period of time
between February 3, 1995 and February 16, 1995. In its
decision, the Court of Appeals states, "The? trial record
provides us with none of the facts necessary to establish
whether counsel's alleged omissions constitute

ineffective

assistance of counsel." State v, Vessey, slip opinion 950820CA (Utah App. October 2 2 , 1998.) A footnote then goes on to
state, "Defendant alleges no facts to support his claims of
ineffective assistance of counsel. Also defendant does not
identify the uncalled witnesses. Nor does he identify
specific facets of their testimony that might have helped his
8

case."

(footnote

5.)

In the evidentiary hearing in this matter, defendant did
provide much of that information and was foreclosed by the
trial court from providing additional

information that would

have added to his claim of ineffective assistance of counsel,
he Court of Appeals invited defendant to fill in the gaps but
the trial court failed or

refused to allow defendant to take

up that invitation.

ARGUMENTS

1.

Did the trial court err by confining its
decision to the events that transpired
between the appointment of counsel for
defendant on February 5, 1995 and defendant's
first request for a. change of counsel on
February 16, 1995?

The trial court relies on the recent decision of State
v- Lovell, 5 Utah Adv. Rep. 3 (1999) in its decision.
The trial court found that "no irreconcilable conflict
occurred i_n. the time period in question between 3rd February
of 1995 and the 16th of February of 1995." Hearing

Transcript

at p. 147 (emphasis added.)
This clearly shows that the trial court limited its decision
to the events of that period of time. It should be noted that
defendant made a second request for a change of counsel
between the time of his conviction and the time of
sentencing. The court failed to conduct a hearing on this
9

second request. In the case of the first request, defendant
was effectively discouraged

from making any further request

for change of counsel, since the trial court had clearly
indicated to defendant that such requests would be summarily
denied, regardless of the substantial claim of a breakdown in
defendant s confidence in the representation offered by Mr.
Terry. Finally, having been convicted and -fearing the worst
at sentencing, defendant filed a second request for change of
counsel prior to the sentencing

hearing.

While the desire of defendant for a change of counsel
began in the period of February 3, 1995 to February 16, 1995,
defendant s distrust and lack of confidence in his appointed
counsel continued through trial preparation, the trial

itself

and up to sentencing. The trial court erred in limiting

its

decision to only the events prior to February 16, 1995.

2-

Did the trial court err in not considering
the actions and failure to act of defendant's
counsel in investigation, preparation and
conduct of the trial?

With one glaring exception, the trial court allowed
defendant to present evidence of several witnesses purporting
to demonstrate the ineffectiveness of his appointed

counsel

in the weeks both before and after the February 16, 1995
date. However, the trial court completely ignored all of the
evidence presented and made its decision on the narrow ground
of the events prior to February 16, 1995.
10

In addition, the trial court refused to allow the
victim, Crystal Ann Steele, to testify concerning the events
that occurred subsequent to the February 16, 1995 date. The
trial court stated:

"And finally Mr. Vessey, I can understand
the reason why you might want to get into
that, but I have to confine myself to the
purposes of the remand from the Court of
Appeals. The Court of Appeals remand is
basically turning the matter back to the
court to make an investigation, if, at the
time of the letter to the court on the 16th
of February of 1995, there were, in fact,
conflicts and a reason why Mr. Terry should
have been relieved of your representation,
you should have been appointed other counsel.
The events that happened after February
16 of 1995, I don't think are relevant."
Evidentiary Hearing Transcript at p. 88.

The court then allowed defendant to make a proffer of
what defendant believed Crystal s testimony would have been.
The trial court stated, "So even though we ar&

not going to

go into it, I want you to put it on the record so that you
have a clear record." I bid•
The defendant then listed two important items that had
they been allowed would have lent credence to defendant's
claim of ineffective assistance of counsel. The defendant
stated, "As far as these other items, I think the violation
of the exclusionary order, if I can touch on that real brief,
that s

—

The court then asked the question, "What do you think
11

that she would testify to 9 " To which defendant responded,
H

That there was a violation of that order, and that she did

in fact discuss her testimony with Lorena SStaples and John
Anderson."
Defendant then gave another claim of Mr. Terry's failure
to investigate the case adequately. The delendant stated,
"And, of course, the fact that he never

investigated

Crystal's medication, what possible side elfects would be
from those medications." Evidentiary Hearing Transcript, at
pp. 88-89.
Again, the Court of Appeals in its decision stated,
"Defendant alleges no facts to support his claim of
ineffective assistance of counsel. Also, defendant does not
identify the uncalled witnesses. Nor does he identify
specific facets of their testimony that m1qht have helped his
case." State of Utah v- Vessey. slip opinion 950820-CA

(Utah

App. October 2 2 , 1998) footnote 5. (emphasas added.) The
Court of appeals further stated, "Further we conclude that
there arB

not sufficient facts in the r&cord

for us to reach

defendant's ineffective assistance of counsel claims." Id. at
10.
The Court of Appeals remanded this matter for the
purpose of having the trial court determine1 if defendant s
complaints about his appointed counsel justified

the

appointment of substitute counsel. The Court of Appeals
stated, "We therefore reverse defendant s conviction and
12

remand this case to the trial court to hold a hearing to
determine the validity of defendant s complaints." Id. at 10
It is obvious that defendant's complaints encompass more
than the events prior to February 16, 1995 and that this
matter was remanded in order to give defendant the
opportunity to present witnesses, not only concerning a
breakdown in the attorney/c1lent relationship prior to
February 16, 1995, but to allow defendant an opportunity to
present witnesses concerning the whole scope of defendant's
complaints, including the question of ineffective assistance
of counsel throughout Mr. Terry s representation of
defendant. The trial court denied defendant the opportunity
to have his complaints be given a full airing and refused to
consider the evidence given by these witnesses defendant was
allowed to have testify.
Furthermore, had the trial court allowed the victim to
testify further concerning the events leading up to the
trial, defendant could have elicited testimony concerning

the

preparation of the victim impact statement by the victim and
her claim that the statement was actually written by John
Anderson and not the victim. (See addenda.)

3-

Did the trial court &rr in its failure to
apprehend the instructions of the Court of
Appeals to the effect that the case was
remanded to the trial court "to hold a_
hearing to determine the validity of
defendant's complaints,"

13

As has been shown above, the trial court ignored

the

Court of Appeals instructions to determine the validity of
defendant's complaints.
By limiting its consideration of this matter to only
those events before February 16, 1995, the trial court failed
to follow the instructions of the Court of Appeals.

CONCLUSION

This matter was not adequately investigated and
considered by the trial judge. The matter should be remanded
to the trial judge for further consideration with specific
instructions to allow

defendant to have witnesses called to

testify concerning the claim of ineffective assistance of
counsel and for the trial judge to consider all these matters
in making his decision.

STATEMENT REGARDING ORAL ARGUMENT
AND METHOD OF DISPOSITION

Defendant requests oral argument because oral argument
will materially enhance the decision making process due to
the significant issues in the instant appeal with the
Constitutional

rights to effective assistance of counsel.

Defendant further requests that the method of disposition of
the instant appeal be by opinion designated by the court "for
14

Official Publication" for purposes of precedent value in
future cases.

RESPECTFULLY SUBMITTED this 28th. day of November, 1999,

7

j^T2
Rodney A. Vessey II
Attorney

pro-se

CERTIFICATE OF. SERVICE

I hereby CERTIFY that I have mailed a true and correct
copy of the foregoing BRIEF OF APPELLANT, postage prepaid, to
the following:

J. FREDERICK VQRQS, JR.
Assistant Attorney General
160 East 300 South 6th. Floor
P.O. Box 140B54
Salt Lake City, Utah
84114-0854

DATED this 29tjh day of November, 1999.

I
SherylcJL. Vessey
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ADDENDA
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ADDENDUM A

17

07/17/95

MON 1 1 : 5 1 hAA SUl u,\

VICTIM

IMPACT STATEMENT

This statement is your opportunity to insure your input
into the sentencing process. We request your voluntary
cooperation in completing this form.
1.

Najne of Victim:

2.

Victim's address; ^ O

3.

Victim's telephone number, Home

4.

Victim's date of birth

5.

Are Victim and defendant related, if so how?

6.

Name of Defendant:

7.

Type of offense

8.

Date of offense:

9.

Case number

^ ' IT? 0* T- SJY^ZM&L, Uj-

t^lST

work

. /-^r/ (/?w

%0clM^

(fl^<X^C^ &v

&> l / ^ t ^

yt)
jgT

&-

QOJr *?*/ ^Cjfr^- f i ' "

10. Please describe the nature of the incident in which you were
s
involved?
~TxzJfi ZA^JU^
kjb^r^S^d
OA*-<£ b^nh^d- V i cJ^'^—

11. As a result were you physically injured?

12.

/ / e - kJdir^/J- Qj^f-

As a result were you psychologically injured?

Jf'g/ "" /<^£

13. Amount of expenses to date as a result of medical treatment
received.
OffinC.
lOcJO-QO - HXfr^S
.
^J^cJcr^f>_,
^MJblhYlCr
14. Have you received any counselling or therapy as a ^result of
t h i s incident?
yjpP- J4&J U&tA^ jy+AU-i't^
fV^

07/17/95

MON 11:52 hAA 8U1 K* uzuo

loi^nu UL..

15. Amount of expenses incurred to date as a result of couns e l l i n g or therapy received?
^f-fOK
*~ S O , Qi>D
16.

Has this incident affected your ability to earn a living?

hJU
17. Has this incident in any way affected you or your family's
lifestyle?
Please explain TX^S SP/t> W 7 4 ^ ^ UJftuW^ fW^K .

18. Amount of expenses incurred to date for replacement or damage
during the offense.
Restitution in the amount of $
C, HOD

19. What are your feelings about the criminal justice system?
Have your feelings changed as a result of this incident? Please
u
explain,
j^ PSLQJ ±*^*~ Zj^^i^aJ ^O^faL 5*XAIA^ UJKS I^QJU^^

Signature

JUU^i

